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Background: Taxpayer, a publisher of telephone
directories, appealed denial of refund of use tax im-
posed for printing services performed by out-
of-state printing companies. The Arizona Tax
Court, No. TX 01-000399, Paul A. Katz, J., granted
summary judgment for taxpayer. Department of
Revenue appealed.

Holdings: The Court of Appeals, Kessler, J., held
that:

(1) under dominant purpose test, printers were en-
gaged in providing service, not selling tangible per-
sonal property, and thus printing services were not
subject to use tax, and

(2) under common understanding test, term
“printing” denoted service, not tangible item, and
thus taxpayer did not owe use tax.

Affirmed.
West Headnotes
[1] Taxation 371 €~>3695

371 Taxation
371IX Sales, Use, Service, and Gross Receipts
Taxes
371IX(G) Levy and Assessment
371k3695 k. Judicial Review and Relief
Against Assessments. Most Cited Cases

Page 2 of 11

Page 1

(Formerly 371k1319)
When the material facts underpinning a summary
judgment in a tax dispute are undisputed, the appel-
late court must determine whether the tax court cor-
rectly applied the substantive law to those facts.

[2] Taxation 371 €~°3695

371 Taxation

371IX Sales, Use, Service, and Gross Receipts
Taxes

371IX(G) Levy and Assessment
371k3695 k. Judicial Review and Relief

Against Assessments. Most Cited Cases

(Formerly 371k1319)
In reviewing a tax court determination, the appel-
late court reviews issues of law de novo, and are
bound neither by the tax court's conclusions of law
nor by its findings combining both fact and law.

[3] Taxation 371 €~23639

371 Taxation

371IX Sales, Use, Service, and Gross Receipts
Taxes

371IX(C) Transactions Taxable in General
371k3637 Subjects and Exemptions in
General
371k3639 k. Use Tax. Most Cited Cases

(Formerly 371k1232)
In interpreting the use tax statutes, courts must bear
in mind that tax statutes are interpreted strictly
against the state, and any ambiguities are resolved
in favor of the taxpayer. A.R.S. § 42-5155, subd. A.

[4] Taxation 371 €=03639

371 Taxation
371IX Sales, Use, Service, and Gross Receipts
Taxes
3711X(C) Transactions Taxable in General
371k3637 Subjects and Exemptions in
General
371k3639 k. Use Tax. Most Cited

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works,

https://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&destination=atp&sv=Split... 6/30/2009



109 P.3d 118
210 Ariz. 223, 109 P.3d 118, 449 Ariz. Adv. Rep. 13
(Cite as: 210 Ariz. 223, 109 P.3d 118)

Cases

(Formerly 371k1232)
Courts read the words of the use tax statutes to gain
their fair meaning, but not to gather new objects of
taxation by strained construction or implication.
AR.S. §§42-5151, subd. 20, 42-5155, subd. A,

[5] Taxation 371 €5>3603

371 Taxation

371IX Sales, Use, Service, and Gross Receipts
Taxes

371IX(A) In General
371k3601 Nature of Taxes
371k3603 k. Use Tax. Most Cited Cases

(Formerly 371k1202)
Whereas transaction privilege taxes are imposed on
transactions consummated within a state, use taxes
are designed to reach out-of-state sales of tangible
personal property to a state's residents for use, stor-
age, or consumption in the state. AR.S. § 42-5155,
subd. A,

[6] Taxation 371 €=>3603

371 Taxation

371IX Sales, Use, Service, and Gross Receipts
Taxes

3711X(A) In General
371k3601 Nature of Taxes
371k3603 k. Use Tax. Most Cited Cases

(Formerly 371k1202)
The use tax prevents the erosion of a state's tax
base when its residents make purchases in other
states.

[7] Taxation 371 €-3645

371 Taxation
371IX Sales, Use, Service, and Gross Receipts
Taxes
371IX(C) Transactions Taxable in General
371k3645 k. Sale or Service Transaction.
Most Cited Cases

Page 3 of 11

Page 2

(Formerly 371k1237)
In cases dealing with a purchase of a combined
product and service, if the dominant purpose of the
transaction is a service, then the transaction is not
subject to use tax. A.R.S. § 42-5155, subd. A.

[8] Taxation 371 €=>3645

371 Taxation

371IX Sales, Use, Service, and Gross Receipts
Taxes

371IX(C) Transactions Taxable in General
371k3645 k. Sale or Service Transaction.

Most Cited Cases

(Formerly 371k1237)
Under dominant purpose test, out-of-state printers
that printed telephone directories for taxpayer, a
publisher of such directories, were engaged in
providing service, not selling tangible personal
property, and thus printing services were not sub-
ject to use tax, where printer acted as taxpayer's
agent in purchasing paper from mill, pursuant to
contract between publisher and mill, and thus ser-
vice and property aspects of transaction were read-
ily separable. A.R.S. § 42-5155, subd. A.

[9] Taxation 371 €~>3645

371 Taxation

371IX Sales, Use, Service, and Gross Receipts
Taxes

371IX(C) Transactions Taxable in General
371k3645 k. Sale or Service Transaction.

Most Cited Cases

(Formerly 371k1237)
Under the common understanding test, whether a
transaction qualifies as the sale of tangible personal
property or the sale of a service, for purposes of de-
termining whether the transaction is subject to use
tax, is determined by the parties' common under-
standing of the particular trade, business, or occu-
pation. A.R.S. § 42-5155, subd. A.

[10] Taxation 371 €~>3645

371 Taxation

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov, Works.

https://web2.westlaw.com/print/printstream.aspx ?prit=HTMLE&destination=atp&sv=Split... 6/30/2009



109 P.3d 118
210 Ariz. 223, 109 P.3d 118, 449 Ariz. Adv. Rep. 13
(Cite as: 210 Ariz. 223, 109 P.3d 118)

3711X Sales, Use, Service, and Gross Receipts

Taxes
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Under common understanding test, term “printing”
denoted service, not tangible item, and thus taxpay-
er, a publisher of telephone directories, did not owe
use tax for printing services performed by out-
of-state printing companies, where printer acted as
taxpayer's agent in purchasing paper from mill, pur-
suant to contract between publisher and mill, and
thus service and property aspects of transaction
were readily separable. A.R.S. § 42-5155, subd. A.
*%119 Fennemore Craig, P.C.By Paull. Mooney,
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*224 OPINION
KESSLER, Judge.

9§ 1 This is a use tax case. It arises out of Arizona's
taxation of out-of-state printing services provided
to Qwest Dex, Inc. (“Taxpayer”). The tax court
ruled that, as a matter of law, the use tax does not
apply to these services and that the printers are not
“retailers” for purposes of Arizona Revised Statutes
(“A.R.S.”") section 42-5155(A) (Supp.2004). For the
reasons stated below, we affirm the tax court.

FACTS AND PROCEDURAL BACKGROUND

4 2 Taxpayer is in the business of publishing the
White Pages and Yellow Pages telephone director-
ies. It contracted with out-of-state printing compan-
ies (the “Printers”) ™! to print the directories, and
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contracted with out-of-state mills (the “Mills™) ™2
for the paper.

FN1. The Printers include R.R. Donnelly
& Sons Co. and Directory Printing Co.
(subsequently, Quebecor Printing Direct-
ory Sales Corp.).

FN2. The Mills include Daishowa America
Co., Ltd. and Norske Canada, formerly
Powell-Alberni Sales Corp.

9 3 The grade and type of paper required for Tax-
payer's directories is not the type regularly kept in
the Printers' inventories. Accordingly, Taxpayer
entered into separate contracts with the Mills to
supply paper for use in the directories. The con-
tracts determined the amount of paper to supply and
the paper's price, and Taxpayer determined the pa-
per's weight, color, quality, and type. Taxpayer was
financially responsible to the Mills for all paper or-
ders shipped to the Printers on Taxpayer's behalf.

*%120 *225 Y 4 In accordance with the agreements
with its Printers, Taxpayer was required to supply
the paper on which Taxpayer's information would
be printed. The Printers were allowed to accept and
pay for paper orders on Taxpayer's behalf. Al-
though the Printers might pay the Mills for the pa-
per, they invoiced Taxpayer for the cost.

9 5 Once the Printers received the paper from the
Mills, they would print the information supplied by
Taxpayer on that paper, glue the papers together in-
to directories, and ship the directories to Taxpayer.
The Printers then sent Taxpayer an invoice for the
printing services and the incidental amount of tan-
gible personal property, such as glue and ink. The
printing charges were stated separately from the re-
quests for reimbursement for payments for paper
orders.

i 6 Taxpayer paid a state use tax on the total in-
voiced cost of the telephone directories used in Ari-
zona, but later claimed a refund of $3,357,529 for
the period between January 1995 and June 2000,

© 2009 Thomson Reuters/West, No Claim to Orig. US Gov. Works.

https://web2.westlaw.com/print/printstream.aspx ?prft=HTMLE&destination=atp&sv=Split... 6/30/2009



109P.3d 118
210 Ariz. 223, 109 P.3d 118, 449 Ariz. Adv, Rep. 13
(Cite as: 210 Ariz. 223, 109 P.3d 118)

Taxpayer claimed that it owed a use tax only on the
paper that went into directories, but not for the
printing services. The Arizona Department of Rev-
enue (“ADOR™) denied the refund claim on the
basis that Taxpayer properly paid the use tax on all
components of the directories. Taxpayer timely pro-
tested the denial.

91 7 Taxpayer then appealed the refund denial to the
Arizona Tax Court pursuant to A.R.S. § 42-1254(C)
(Supp.2004). Both parties moved for summary
judgment. The tax court granted Taxpayer's motion
and denied ADOR's motion. This appeal followed.

DISCUSSION

[1][2] 9 8 When the material facts underpinning a
summary judgment are undisputed, this Court must
determine whether the tax court correctly applied
the substantive law to those facts. Brink Elec. Con-
str. Co. v. Ariz. Dep't of Revenue, 184 Ariz. 354,
358, 909 P.2d 421, 425 (App.1995). We review is-
sues of law de novo, and are bound neither by the
tax court's conclusions of law nor by its findings
combining both fact and law. Id.

[31[4] 9 9 In interpreting the use tax statutes, we
must bear in mind that “tax statutes are interpreted
strictly against the state, and any ambiguities are re-
solved in favor of the taxpayer.” Wilderness World,
Inc. v. Ariz. Dep't of Revenue, 182 Ariz. 196, 199,
895 P.2d 108, 111 (1995). We read the statutes'
words “to gain their fair meaning, but not to gather
new objects of taxation by strained construction or
implication.” Arizona State Tax Comm'n v. Staggs
Realty Corp., 85 Ariz. 294, 297, 337 P.2d 281, 283
(1959).

Nature of Use Tax

9 10Section 42-5155(A) of A.R.S., which codifies
Arizona's use tax, imposes an excise tax “on the
storage, use or consumption in this state of tangible
personal property purchased from a retailer or util-
ity business, as a percentage of the sales price.”
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“Use or consumption” is defined by statute as “the
exercise of any right or power over tangible person-
al  property incidental to  owning the
property...”A.R.S. § 42-5151(20) (Supp.2004).

9 11 The relevant statutes do not define “tangible
personal property.” The transaction privilege tax
statutes, however, define “tangible personal prop-
erty” as “personal property which may be seen,
weighed, measured, felt or touched or is in any oth-
er manner perceptible to the senses.” AR.S. §
42-5001(16) (Supp.2004). Arizona's use tax defines
“retailer” as “[e]very person engaged in the busi-
ness of making sales of tangible personal property
for storage, use or other consumption...”AR.S,
42-5151(17)(a) (Supp.2004).

[51[6] § 12 Whereas transaction privilege taxes are
imposed on f{ransactions consummated within a
state, use taxes are designed to reach out-of-state
sales of tangible personal property to a state's resid-
ents for use, storage, or consumption in the state.
See People of Faith Inc. v. Ariz. Dep't of Revenue,
161 Ariz. 514, 519, 779 P.2d 829, 834 (T.C.1989);
Nathaniel T. Trelease and Andrew W. Swain, The
Law’s Long Arm: The Taxation of Electronic Com-
merce, Ariz. Att'y, June 2002, at 20. The use tax
thus prevents the erosion of a state's tax base when
its residents make purchases in other *¥121 *226
states. Trelease and Swain, Ariz. Att'y, June 2002,
at 20. Because states cannot audit all residents for
use tax purposes, they must rely upon the vendors
to collect and remit use taxes. Id.

4 13 Although the use tax is complementary to the
transaction privilege tax, their objectives differ.
The transaction privilege tax is more akin to a busi-
ness privilege tax on gross receipts from taxable
activity. A.R.S. § 42-5008 (Supp.2004); see South-
ern Pac. Transp. Co. v. Ariz. Dep't of Revenue, 202
Ariz. 326, 333, ¢ 25, 44 P.3d 1006, 1013
(App.2002). The tax is imposed on the vendor, not
its customers, and although the vendor may elect to
pass the burden of the tax onto the customer, the
vendor is ultimately liable. A.R.S. §§ 42-5001(8)
(Supp.2004),  42-5008(A)  (Supp.2004), and

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works,

https://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&destination=atp&sv=Split... 6/30/2009



109 P.3d 118
210 Ariz. 223, 109 P.3d 118, 449 Ariz. Adv. Rep. 13
(Cite as: 210 Ariz. 223, 109 P.3d 118)

42-5010(A)(1) (Supp.2004). It applies to a variety
of businesses, including those not otherwise en-
gaged in the retail sale of tangible personal prop-
erty. ARS. § 42-5010. The transaction privilege
tax extends to the business of job printing.
SeeAR.S. § 42-5066 (1999). Arizona's use tax,
however, imposes no specific tax on printing ser-
vices. AR.S. § 42-5155(A).

Tangible Personal Property vs. Service

9 14 On appeal, ADOR asserts that the use tax ap-
plies to the purchase of the directories because the
directories qualify as “tangible personal property”
and the printers are “retailers” pursuant to AR.S. §
42-5155(A). According to ADOR, the printers cre-
ated tangible personal property because they cre-
ated a new product-the directories-from the paper
and content. Therefore, ADOR reasons that Tax-
payer must pay the use tax on the purchase of the
directories in their final form, not just on the cost of
the blank paper.

4 15 Taxpayer counters that A.R.S. § 42-5155(A)
does not apply here because Taxpayer ultimately
purchased a service from the printers and not tan-
gible personal property. Taxpayer points out that it
supplied the content and paper to the printers and in
turn the printers merely “converted the content to
printing plates, printed it on [Taxpayer's] paper and
glued the individual pages of the directories togeth-
er.” Taxpayer also asserts that the printers acted as
Taxpayer's agents in acquiring the paper. Taxpayer
arranged for the printers to purchase the paper on
Taxpayer's behalf to print the directories and the
cost of the paper was passed on to Taxpayer. Tax-
payer also asserts that the printers are not engaged
in selling tangible personal property but instead are
engaged in providing a service-here, the printing of
the directories.

9 16 We agree with Taxpayer's position that the
out-of-state printing services are not subject to the
use tax. We reach that conclusion by applying two
tests: the objective “dominant purpose” test, adop-
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ted in Goodyear Aircraft Corp. v. Arizona State Tax
Comm'n, 1 Ariz.App. 302, 402 P.2d 423 (1965) (the
“Goodyear” test), and the “common understanding”
test.

A. Dominant Purpose Test and Goodyear

[71 9 17 In cases dealing with a purchase of a com-
bined product and service, courts generally apply a
“true object” or ‘“‘dominant purpose” test. See
Jerome R. Hellerstein and Walter Hellerstein, Sales
and Use, Personal Income, and Death and Gift
Taxes and Intergovernmental Immunities in State
Taxation, 9§ 12.08, at 78 (3d d.2001-2003)
(hereinafter, “Hellerstein™) (noting that courts in
Virginia, Massachusetts, = Minnesota, Ohio,
Montana, Rhode Island, and Wisconsin apply the
dominant purpose test to determine whether a trans-
action constitutes a taxable sale of tangible personal
property or a nontaxable sale of services). Thus, if
the dominant purpose of the transaction is a service,
then the transaction is not taxable. See id As
Hellerstein notes, however, this type of test is diffi-
cult to apply because most cases deal with a blend-
ing of the service and product components. See id.
at 9§ 12.08(1). The result is often inconsistent rul-
ings which are difficult to reconcile. See id. Thus,
the Ohio Supreme Court in several decisions, such
as Miami Citizens Nat'l Bank & Trust Co. v. Lind-
ley, 50 Ohio St.2d 249, 364 N.E.2d 25 (1977), de-
termined that the true object of the transfers of
cards containing data and printouts of bank transac-
tions was the transfer of tangible personal property
and thus **122 *227 the transaction was taxable. In
comparison, the Texas Supreme Court in Bullock v.
Statistical Tabulating Corp., 549 S.W.2d 166, 168
(Tex.1977), determined that the sale of cards con-
taining data was not a taxable sale of tangible per-
sonal property, but instead a nontaxable sale of a
service. To reach consistent results, some courts
have developed objective guidelines to determine
the true object of a transaction. Arizona provides
such a guideline in Goodyear, 1 Ariz.App. at 302,
402 P.2d at 423, with respect to the application of
the transaction privilege tax to a transaction in-
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volving the combined sale of a service and tangible
property.

9 18 Goodyear was hired to destroy airplane sub-
assemblies in order to develop engineering inform-
ation for an airplane manufacturer. Id. at 306, 402
P.2d at 427. The tax commission assessed a tax on
the subassemblies and on appeal this tax was up-
held. 7d. Goodyear argued on appeal that the activ-
ity constifuted a sale of engineering services in
which tangible personal property was an incon-
sequential element and therefore tax exempt pursu-
ant to A.R.S. § 42-1312(A)(2) (renumbered A.R.S.
§ 42-5061(A)(1) (Supp.2004)).FN3 Id. This Court
however determined that the value of the subassem-
blies destroyed could be separated from the charge
for the engineering services. Id. Specifically, this
Court stated:

FN3. Arizona's transaction privilege tax,
ARS. § 42-5061(A)(1)  (Supp.2004)
provides that:

A. The retail classification is comprised
of the business of selling tangible per-
sonal property at retail... The tax im-
posed on the retail classification does
not apply to the gross proceeds of sales
or gross income from:

1. Professional or personal service occu-
pations or businesses which involve
sales or transfers of tangible personal
property only as inconsequential ele-
ments,

Thus the statute delineates the tax treat-
ment of a transaction involving the
rendition of services and the transfer of
tangible personal property. See id.

When there is a fixed and ascertainable relationship
between the value of the article and the value of
the service rendered in connection therewith so
that both may be separately stated, then the
vendor is engaged in both selling at retail and
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furnishing services and is subject to the tax as to
one and tax exempt as to the other. Where the
property and the services are distinct and each is
a consequential element capable of ready separa-
tion, it cannot be said one is an inconsequential
element within the exemption provided by the
statute.

Goodyear, 1 Ariz.App. at 306, 402 P.2d at 427.
This Court thus held that the tax assessment on
the value of the subassemblies and not the engin-
eering services was correct. /d, at 307, 402 P.2d
at 428.

9 19 Although Goodyear involves application of the
transaction privilege tax instead of the use tax at is-
sue here, both cases involve the common theme of
distinguishing between the sale of tangible personal
property and the sale of services for tax purposes.
We therefore find that Goodyear’s analysis on this
issue is applicable to use tax cases and accordingly
apply it here. ™™

FN4. Other courts have similarly applied
the principle enunciated in Goodyear to
use tax cases. See, eg., In re Advance
Schools, Inc, 2 BZR. 231, 235
(Bankr N.D.I11.1980) (Correspondence
school was liable for payment of use taxes
on that portion of tuition collected from its
students which was attributable to sale of
learning materials; service provided by
correspondence school and property trans-
ferred were severable for tax purposes);
New England Tel. & Tel. Co. v. Clark, 624
A.2d 298, 302 (R.1.1993) (Engineering ser-
vices rendered in connection with tele-
phone company's acquisition of central-of-
fice equipment were not subject to use tax
as services that are part of sale of tangible
personalty; both the equipment and the ser-
vice element of transaction constituted dis-
tinct and severable transactions).

[8]1 9 20 Under Goodyear, we find that the act of
printing the directories and the finished product
(the physical directories) are distinct and easily sep-
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arated. The cost is easily separated as Taxpayer (or
the printers on behalf of Taxpayer) purchased the
paper from another source and paid the paper
source for the cost of the paper, The printers
charged a fee for the printing of the directories,
which was separate and distinct from the cost of the
paper. Also, the transaction itself is easily separated
into two transactions since one company provided
the paper and a wholly different company provided
the printing service. Moreover, the cost of the paper
in this case was inconsequential **123 *228 to the
cost of printing the directories. Accordingly, under
Goodyear, we find that the tax court correctly
found that the use tax does not apply to the out-
of-state printing services.

4 21 Our position is further supported by State Tax
Comm'n v. Holmes & Narver, Inc., 113 Ariz. 165,
169, 548 P.2d 1162, 1166 (1976). There, the tax-
payer entered into a contract involving the con-
struction, design and engineering of three plants. /d.
at 166, 548 P.2d at 1163. Although one contract
was entered into for both the construction and
design and engineering services, the parties item-
ized and separately billed for the design and engin-
ecring services. /d. at 167, 548 P.2d at 1164. The
taxpayer attempted to pay a transaction privilege
tax on the construction costs but not on the design
and engineering services (when services were per-
formed out of state); however, the State collected
taxes on both accounts. Id. The trial court determ-
ined that the design and engineering services were
not taxable, since they were performed out of state.
Id. On appeal, our supreme court agreed, finding
the situation similar to that in Goodyear:

The tax is on the contracting business, not merely
on the form of a series of contracts performed in
the pursuance of that business. Here the business
is two-fold: design and engineering, and con-
struction. Where it can be readily ascertained
without substantial difficulty which portion of the
business is for non-taxable professional services
(design and engineering), the amounts in relation
to the company's total taxable Arizona business
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are not inconsequential, and those services cannot
be said to be incidental to the contracting busi-
ness, the professional services are not merged for
tax purposes into the taxable contracting business
and are not subject to taxation.

Id. at 169, 548 P.2d at 1166.

4 22 Here, it can be “readily ascertained” which
portion of the transaction relates to non-taxable
printing services and which portion relates to the
taxable sale of tangible personal property. Taxpayer
received invoices for the printing services and the
incidental amount of tangible personal property,
such as glue and ink. Also, Taxpayer negotiated a
contract directly with the Mills for the amount of
paper the Mills would supply to the Printer on Tax-
payer's behalf. The Printers separately stated from
the printing charges all requests for reimbursement
of payments for paper orders. Moreover, the print-
ing service cannot be said to be incidental or incon-
sequential to the Arizona taxable business. Thus the
printing services are easily separated from and not
merged into the paper purchases. Pursuant to Goo-
dyear and Holmes & Narver, the services are
nontaxable.

B. Common Understanding Test

[9] 9 23 Even assuming the Goodyear test is inap-
plicable to the use tax, we reach the same conclu-
sion under an alternative test applied to transactions
involving a combined product and service-the com-
mon understanding test. Hellerstein, supra 9§ 17.
Under this test, whether a transaction qualifies as
the sale of tangible personal property or the sale of
a service is determined by the parties’ common un-
derstanding of the particular trade, business, or oc-
cupation. See id. For example, in Dun & Brad-
street, Inc. v. City of New York 276 N.Y. 198,
204-05, 11 N.E.2d 728 (N.Y.1937), the New York
court determined that books containing credit rat-
ings constituted a service and not tangible personal
property pursuant to the common understanding
test. The court analogized such information to tele-
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phone directories:

One does not think of a telephone company as a
seller of books to its subscribers. It renders a ser-
vice. To make that service efficient, it furnishes
its subscribers with books containing a list of its
subscribers with their call numbers. The paper is
a mere incident; the skilled service is that which
is required.

Dun & Bradstreet, 276 N.Y, at 205, 11 N.E.2d 728
(internal quotation omitted).FNs

FNS5. Other courts have applied the com-
mon understanding test enunciated in Dun
& Bradstreet, 276 N.Y. at 204-05, 11
N.E2d 728. See Community Telecasting
Serv. v. Johnson, 220 A.2d 500 (Me.1966)
(citing Dun & Bradstreet, 276 N.Y. at
204-05, 11 N.E.2d 728) (Pamphlets sold to
television station containing results of mar-
ket surveys, which indicated which pro-
grams audience was watching, represented
the performance of a service, so that trans-
action was not subject to use tax; the mar-
ket survey and the booklets were incidental
to the transaction); Fingerhut Prods. Co. v.
Comm’r of Revenue, 258 N.W.2d 606, 610
(Minn.1977) (citing Dun & Bradstreet, 276
N.Y. at 204-05, 11 N.E2d 728) (typed
mailing lists used by direct-mail mer-
chandiser were not subject to use tax; the
use of the tangible medium of the lists is
merely incidental to the use of the informa-
tion contained in those lists).

**124 [10] *229 9§ 24 Applying the common under-
standing test, we determine that Taxpayer does not
owe a use tax on the printing of the directories. Few
would dispute that the Printers provided a service to
Taxpayer in agreeing to print the directories. In-
deed, the very nature of the term “printing” denotes
a service and not a tangible item.FN¢ Moreover,
case law has articulated that printers who print spe-
cific material on paper for a customer are not en-
gaged in the business of selling tangible personal
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property, but are instead engaged in a service. H.G.
Adair Printing Co. v. Ames, 364 Ill. 342, 343, 4
N.E.2d 481, 481 (1936) (citing Burgess Co. v.
Ames, 359 11l. 427, 429, 194 N.E. 565, 566 (1935)).
The reasoning is that the paper is of no use to any-
one except the customer for whom the printing is
done. Id.

FN6. “Printing” is defined as “[tJo produce
something in printed form by means of a
printing press or other reproduction pro-
cess.” The American Heritage Dictionary
of the English Language (4th ed.2000).

Would the Service be Taxed if Performed in Ari-
zona?

9 25 While we have determined that the printing
service here was not subject to the use tax, we re-
cognize that Arizona's transaction privilege and use
taxes are complementary. See People of Faith Inc.,
161 Ariz. at 519, 779 P.2d at 834, Thus, our conclu-
sion would be further supported if the transaction
privilege tax did not apply to in-state printing ser-
vice. However, Arizona imposes the transaction
privilege tax on the gross receipts of the Arizona
printer as job printing. A.R.S. § 42-5066.

9 26 This varying treatment does not change our
conclusion as to the use tax here. The job printing
classification, unlike the use tax, specifically in-
cludes a provision for such a tax on job
printing. ™7 Arizona's use tax, in contrast, imposes
no specific tax on printing services. We must con-
strue the tax statute strictly against the state and re-
solve any ambiguities in favor of the taxpayer. See
Wilderness World, Inc., 182 Ariz. at 199, 895 P.2d
at 111. In the absence of a legislative amendment
imposing a tax on out-of-state printing, we will not
impose such a tax on the printing services provided
to Taxpayer.

FN7. The job printing transaction privilege
tax does not apply to the out-of-state trans-
action at issue here because the printing
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company does not have a nexus with Ari-
zona. See Quill Corp. v. North Dakota, 504
U.S. 298, 306-07, 112 S.Ct. 1904, 119
LEd.2d 91 (1992) (holding that a taxing
jurisdiction may establish a nexus with a
remote vendor only if the vendor is physic-
ally present in the jurisdiction).

Statutory Definitions and Purpose of Use Tax

9 27 ADOR contends that the definition of sales
price bolsters its argument that the use tax applies
to the transaction at issue. *“ ‘Purchase price’ or
‘sales price’ means the total amount for which tan-
gible personal property is sold, including any ser-
vices that are a part of the sale..”AR.S. §
42-5151(14) (Supp.2004) (emphasis added). Thus,
ADOR contends the total sales price of the director-
ies includes “any services that are part of the sale.”

¢ 28 This argument does not advance ADOR's posi-
tion. Section 42-5155(A) provides that the use tax
applies to tangible personal property only-not to the
total sales price. Moreover, the definition of sales
price does not distinguish between a tangible
product which is taxed and a service which is not
taxed. See id.

4 29 ADOR contends that the fact that the Printers
obtained some of the paper establishes that the
Printers were the ones supplying the tangible prop-
erty and qualifies them as retailers for purposes of
the use tax. ADOR also points out that the transac-
tion privilege tax statutes limit the definition of
“retailer” to those engaged in businesses classified
under the retail classification pursuant**12§5 *230
to AR.S. § 42-5061(A). In contrast, the use tax
statute defines “retailer” as “[e]jvery person en-
gaged in the business of making sales of tangible
personal property for storage, use or other con-
sumption....”A.R.S, § 42-5151(17)(a). According to
ADOR, this broader definition signals the Legis-
lature's intent to impose the use tax on property
purchased in transactions beyond basic retail sales.
We reject ADOR's arguments.
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9 30 The Printers are not retailers of telephone dir-
ectories. The Printers are not in the business of
selling telephone directories and Taxpayer was not
buying telephone directories from the Printers. Tax-
payer purchased the services of the Printers to print
Taxpayer's material on Taxpayer's paper, and did
not hire the Printers to create directories out of their
own materials and paper. Also, the definition of
“retailer” under the use tax does not distinguish
between tangible personal property and services
which are applied to create or alter property.

9 31 Next, ADOR points to the use tax exemptions
as an indication that the Legislature intended for the
use tax to apply to transactions that would not oth-
erwise be subject to the transaction privilege tax.
SeeAR.S. § 42-5159 (Supp.2004). This argument
urges us to expand the scope of the use tax beyond
the clear language of the statute. However, we read
the statutes' words “to gain their fair meaning, but
not to gather new objects of taxation by strained
construction or implication.” Arizona State Tax
Comm'n v. Staggs Realty Corp., 85 Ariz. at 297,
337 P.2d at 283. Here, A.R.S. § 42-5155(A) does
not provide for a use tax on services furnished by
an out-of-state printer to an Arizona taxpayer and
there is no clearly expressed legislative intent to the
contrary.

9 32 Finally, ADOR argues that the underlying pur-
pose of the use tax, to prevent the purchase of tax-
free tangible personal property out-of-state, sup-
ports application of the use tax here. See Service
Merch., Co. v. Ariz. Dep't of Revenue, 188 Ariz.
414, 937 P.2d 336 (App.1996); Statewide Multiple
Listing Serv., Inc. v. Norberg, 120 R.1. at 937, 392
A.2d 371 (R.I.1978). Taxpayer distinguishes these
cases by stating that in those cases there was no in-
dication that the taxpayers purchased the paper sep-
arately from the completed product. See Service
Merch,, 188 Ariz. at 414, 937 P.2d at 336, and
Norberg, 120 RI. at 937, 392 A.2d at 371. We
agree with Taxpayer.

9 33 The Service Merchandise taxpayer argued that
catalogs and fliers printed by non-Arizona compan-
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ies and distributed in Arizona were not subject to Appellate Procedure.,

the use tax. Jd. at 416, 937 P.2d at 338. We held

that although the taxpayer's activities were conduc- CONCURRING: PHILIP HALL, Presiding Judge,
ted by agents, their use in Arizona by the taxpayer and ANN A, SCOTT TIMMER, Judge.

was subject to the use tax. Id. No one argued, Ariz. App. Div. 1,2005.

however, that printing and paper services were sep- Qwest Dex, Inc. v. Arizona Dept. of Revenue

arate transactions and we find no indication that the 210 Ariz. 223, 109 P.3d 118, 449 Ariz. Adv. Rep. 13
Service Merchandise taxpayer purchased the paper

separately from the printing service. Thus, we did END OF DOCUMENT

not determine whether the service and property as-
sets of the transaction were readily separable.

4 34 In Norberg, the Rhode Island Supreme Court
held that a transaction between the Multiple Listing
Service (“MLS”) and a printer, who produced
booklets that set forth real estate listings for use by
its member realtors, constituted the transfer of tan-
gible personal property subject to the use tax case.
120 R.I. at 943, 392 A.2d at 374. Nothing in
Norberg indicates that the MLS purchased the pa-
per from another source separate from the printer.
Id. 120 R.1. at 938-39, 392 A.2d at 372-73. Instead,
it appears that the taxpayer purchased the com-
pleted product, including the paper, from the print-
er. /d. Thus, the Norberg court also did not directly
confront the situation in which the service and the
property aspects of the transaction are readily sep-
arable. See New England Tel. & Tel. Co., 624 A.2d
at 301 (citing Goodyear, 1 Ariz.App. at 306-07,
402 P.2d at 427-28). Also, in Norberg the printer
would “rearrange and reindex” the material sup-
plied by MLS on theprinter's computer. 120 R.I. at
938,392 A.2d at 372.

€ 35 In sum, we do not find ADOR's arguments
persuasive and conclude that the use tax does not
apply to the transaction at issue.

**126 *231 CONCLUSION

4 36 For the foregoing reasons, we affirm the tax
court's rulings. In addition, we award Taxpayer
reasonable attorneys' fees in accordance with
ARS. § 12-348(B)(1) (2003), subject to compli-
ance with Rule 21(C) of the Arizona Rules of Civil
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